Introduction
Special measures provide adjustments to the traditional way of giving evidence in criminal trials (Youth Justice and Criminal Evidence Act ((YJCEA)) 1999). They were enacted in response to two related sets of concerns: the system's ability to convict those who offend against vulnerable groups and the humane treatment of such vulnerable individuals within the criminal justice system (Pigot Report, 1989; Home Office, 1998) . The adaptations special measures provide include permitting a witness to give evidence from behind a screen (s. 23); via the live link from a room outside of the courtroom (s. 24); with the assistance of an intermediary (s. 29) or communication aids (s. 30); or via pre-recorded testimony to the jury in the witness' absence (s. 27 and s. 28). They are statutorily available to witnesses who are vulnerable (young or with a mental, physical, or learning disability) or intimidated (in fear or distress in connection with testifying), whose quality of evidence would otherwise be diminished (see s. 16 and s. 17).
The accused was initially excluded from the provision of special measures (Home Office, 1998: para 3.28; YJCEA 1999, s. 16) . The law has since developed on the basis of concerns about equality and Article 6 European Convention on Human Rights (ECHR) fair trial rights such as the accused's ability to effectively participate as a witness (Fairclough, 2018a) . This means that the accused can now access a range of special measures provisions to assist them to give evidence in their defence should they choose to testify. Insights from a small-scale empirical study into criminal practitioners' experiences of special measures use in the Crown Court indicate that the uptake of special measures in practice is far greater for non-accused witnesses than for the accused (see Fairclough, 2018b) . While some of this disparity is a natural result of the more limited provision to the accused (Fairclough, 2018a (Fairclough, , 2018b it is argued that alone this does not sufficiently explain the notable disparity of uptake in practice. This paper explores the potential relevance of the way-and the enthusiasm with which-the provision of special measures has developed for accused and non-accused witnesses on the success of the law in practice. References to success should be understood to mean its implementation and uptake by those who are vulnerable or intimidated and in need of assistance. The success of the law in practice is important in light of Fuller's principle of congruity (Fuller, 1969: 81) . This is one of his eight 'principles of legality', which requires that there is congruence between the law as announced and its actual administration. Given that the expansion of special measures to the accused is rooted in concerns for equality and Article 6 fair trial rights, their accessibility and use in practice is vital to ensure that these standards are upheld. Understanding the role that the law's development may have had on its use in practice, therefore, can help us to better foster the principle of congruity and protect the accused from unfairness and discrimination.
The article begins with an examination of the way in which the law developed for nonaccused witnesses and how it has become embedded in practice. This followed what one might consider the 'typical' pattern of criminal justice law reform. The second section of the paper compares this to the way the provision of special measures to the accused has developed. The main body of this article then focuses on the legal and broader reaching consequences of the unenthusiastic expansion of special measures to the accused. This latter part draws on insights from interviews with 13 criminal practitioners on the operation and use of special measures in Crown Court trials. It is concluded that the reluctance with which the law developed for the accused has negatively affected its clarity and implementation in practice, leaving vulnerable defendants less able to secure special measures assistance to give a good quality account in their defence. Smith (2005) highlights that the criminal justice reform process is typically made up of four stages. It should be noted that Smith's discussion of the 'typical' cycle of reform was used illustratively, and not intended as a 'prescriptive or normative model ' (2005: 123-124) .
Typical criminal justice reform process
Despite this, this paper demonstrates that law reform in accordance with this 'typical' process can (and has) facilitate(d) thoughtful and thorough law development and implementation.
The four stages of this cycle are as follows. First, 'a series of controversial incidents … give rise to public concern and raise questions with … the existing … system' (Smith, 2005: 125) .
The second stage sees the government launch inquiries into these issues, which is followed by legislative reform (the third stage). The final stage is 'inception', which is the period in which the legal field-the criminal justice system-is prepared for the implementation of the new legislation. Naughton (2005: 214) The development of special measures provisions for non-accused witnesses followed this typical pattern of reform. A series of events led to a loss of public confidence in the criminal justice system's ability to convict those who offend against children (Spencer, 2011 (Sanders et al., 1996 (Sanders et al., , 1997 . This was followed by an interdepartmental inquiry into the treatment of all vulnerable and intimidated witnesses in the criminal justice system, which culminated in the report Speaking up for Justice (Home Office, 1998) . Following this report came the enactment of the YJCEA in 1999. This extended eligibility for special measures to all children and vulnerable or intimidated adults and expanded the range of special measures support available.
A period of 'inception' followed this. Best practice guidance was written for practitioners on the use of various special measures (Ministry of Justice, 2011). Live link and video recording infrastructure was built into all courtrooms. Pilot studies were conducted for measures such as intermediaries (2004) and pre-recorded cross-examination (2015) . In addition, the Home Office and Ministry of Justice commissioned a series of evaluation studies (see, for examples, Burton et al., 2006a; Hamlyn et al., 2004; McLeod et al., 2010) to examine the implementation and uptake of various special measures. These helped to ascertain how they were used, their suitability for vulnerable and intimidated individuals, and to identify any further training needs.
Reform for defendants
The development of special measures to those accused of a criminal offence did not follow the same pattern. There was a distinct absence of a 'crisis' to stimulate public concern about the non-provision of special measures to the accused. In fact, their exclusion from eligibility under the YJCEA, as recommended and discussed in just one paragraph of the Speaking up for Justice Report, attracted no criticism or comment from Parliament as the Bill progressed.
The political context, centring on the protection of victims and the need to prosecute 'criminals' (see Garland, 2001; Jackson, 2003; Roach, 1999) , does not provide fertile ground for concerns around the exclusion of defendants from special measures to develop.
The highest profile case concerning the issue of defendant participation (and thus special measures) was T and V v United Kingdom (1999) 22 EHRR 330, involving two 11 year old boys on trial for the murder of two year old Jamie Bulger. The case provoked public outrage about the 'evil nature' of the boys, meaning that there was limited public sympathy or concern for their ability to participate effectively in their trial as witnesses (The Guardian, 1999; The Independent, 1999 ). There was not-and is yet to be-any politically credible impetus for the government to launch an inquiry into the exclusion of defendants from special measures. This has meant that there is an absence of a basis from which to launch new legislation to reform the law in this area for the accused.
Despite this, the law has developed for the accused over the last 20 years. (Fairclough, 2018a) was thus powerful enough to overcome the initial exclusion of the accused from the provision of special measures.
The reforms which followed, however, are piecemeal, inconsistent, and (one would hope)
incomplete. Their development has been driven almost entirely by the courts (see T and V v UK, (1999) (Hoyano, 2015: 126-7 ; see also Plotnikoff and Woolfson, 2015: 248) . Their involvement, therefore, has been to legislate to appease the European Court of Human Rights (ECtHR) rather than to address the situation as a whole and properly reform the law.
Consequences of gradual, ad hoc, unenthusiastic reform
This paper now explores the consequences of the way in which the provision of special measures to the accused has developed. The potential merits of the typical cycle of reform are particularly apparent when looking at the comparatively ad hoc approach to law reform which has ensued for special measures provision to the accused. The absence of a 'crisis' generating public concern around the treatment of the vulnerable or intimidated accused in criminal trials, and the resulting absence of an inquiry into this matter, has meant that a holistic legislative programme has not come to fruition. This also means that a period of 'inception' to ensure the workability of the legal changes has not occurred.
Evidence from a small-scale empirical study-discussed in more depth below-indicates that the accused's uptake of the available special measures provision is inferior to that by nonaccused witnesses. This paper argues that this is caused, at least in part, by the way in which the law has developed. In other words, that the absence of a statutory scheme and a period of inception has negatively affected the success of the provision of special measures to the accused in practice. While the law's development for accused and non-accused witnesses is the focus of this paper, it must be highlighted that it is not the only factor which influences their uptake. Instead, this should be considered alongside the way in which practitioners frame their decisions, the organisation of the legal field, and the socio-political context in which the law operates (see Fairclough, 2018b) .
The absence of a statutory scheme: Legal consequences

Motley collection of legal authority
For non-accused witnesses, the entire scheme for special measures is contained within the 
Uncertainty as to legal position
Much of the common law authority for special measures for the accused leaves the legal position more susceptible to change, meaning that the strength of the protection provided by the courts has varied over the years. This, of course, makes it more difficult for criminal practitioners to keep abreast of the legal position so that they might appropriately secure special measures for the accused. This is especially evident when looking at the provision of intermediaries to the accused. This decision saw the High Court place significant emphasis on the quality of intermediary provision to the accused. This must be sat alongside the Court of Appeal's decisions to limit their availability. The common law position on the provision of intermediaries to vulnerable defendants is thus that if an intermediary is granted (which will be rare, as per Rashid) it is not essential for a fair trial that one is actually employed, as the judge can play the role the intermediary would otherwise play (Cox). However, if an intermediary is (successfully) sought, then the interests of fairness require that it should be a registered intermediary, as non-registered intermediaries are not as good (OP). While not directly in conflict, these points of law are difficult to reconcile in principle.
A different source of uncertainty as to the provision of special measures to the accused is 3F.13 The court may exercise its inherent powers to direct appointment of an intermediary to assist a defendant giving evidence or for the entire trial … Directions to appoint an intermediary for a defendant's evidence will … be rare…
The new guidance indicated that although the power to grant an intermediary for the purpose of giving evidence exists, it is a power which should be seldom used. This, as Hoyano and Rafferty (2017: 98) issues have not arisen in relation to the provision of special measures to non-accused witnesses, which is governed by a coherent statutory scheme.
Incomplete and thus unequal provision
A further consequence of the way in which the law on special measures for the accused has developed is that the provision to them is arguably left incomplete. The nature of the reforms-as largely court driven-means that judges are limited in their ability to expand the provision of special measures. Their power to do so is dependent on the specific facts of the cases which come before the courts, the particular conditions of the defendants, and the arguments posed by the lawyers involved. Furthermore, the unenthusiastic legislative intervention is also partial and incomplete.
This incomplete provision of special measures to the accused means that there are notable inequalities when it is compared to that which is available for all other witnesses. This was demonstrated above with regards to 'rare' intermediary provision to the accused, which is not mirrored for non-accused witnesses. Another clear example of a persistent disparity in the provision of special measures is derived from the legal availability of the live link provision (see also Fairclough, 2017: 211 Birch, 2000: 242) .
The consequences of the unequal provision of special measures to the accused are significant (see Fairclough, 2018a Directions to include the ability to give their best evidence (CPD 3D.2). These mark significant breaches of Article 6 and equality legislation. A complete legislative overhaul of the provision of special measures to the accused, rather than the current piecemeal approach, would help to ensure that gaps in their availability are avoided.
The absence of a period of inception: Broader consequences
The final section of this article explores the broader consequences of the gradual and piecemeal provision of special measures to the accused. This hones in on the practical consequences emanating from the way in which the law has developed and the resulting absence of a period of inception.
In order to consider such issues, empirical insights from interviews with 13 criminal practitioners are used. These interviews, which were semi-structured in nature, sought to ascertain the experiences of a small sample of those working in Crown Court trials on the use of special measure by all vulnerable or intimidated witnesses, including the accused. The sample (see Table 1 ) comprised eight barristers (four of whom were recorders, meaning they also sat as part-time judges), and four solicitors -two defence solicitors and two for the CPS.
Access to the respondents was secured via two gatekeepers, a barrister and an academic colleague with links to the profession. Purposive selection criteria were used to ensure that the sample included respondents with a range of post-qualified experience (PQE) and from different parts of the profession.
The interviews were conducted face-to-face between November 2015 and April 2016 and lasted, on average, an hour in length. The major areas and themes of discussion included the respondents' use of special measures throughout their practice, the reasons for their use (or non-use) and their perceived effectiveness. Of course, given the small sample size, the findings from this study are not generalizable but they do indicate a range of relevant issues for consideration (similarly to Temkin, 2000) . The insights obtained from the criminal practitioners interviewed highlight that special measures are used much less frequently by the accused than other witnesses. All 13 respondents had multiple experiences of using live link, screens, and intermediaries for nonaccused witnesses. In relation to the accused, just two had been in a trial in which the accused gave evidence by live link, two where the accused gave evidence from behind a screen, and four where the accused testified with the assistance of an intermediary.
The legal consequences of the different way in which the law developed for the accused versus non-accused witnesses go some way to explaining this notable disparity in practice.
The scattered, uncertain, and unequal provision of special measures to these vulnerable groups can have a negative effect on their use in criminal trials. However, this is not the full story. It is deduced from the data that there are further consequences which emanate from the way in which the law has developed which contribute to the overall disparity reported in use.
Unresolved practical issues
As discussed, the way in which the provision of special measures to the accused has developed means that there was no 'inception' stage to prepare the relevant areas of the criminal justice system for the application of the new law and procedure. What this means is that, while (primarily) the courts have expanded the legal provision of special measures to the accused, the required changes in the legal system to accompany this and bring it to fruition have not always occurred. Several examples of this follow.
The first relates to live link. The live link infrastructure is in place in all the courtrooms following the YJCEA for vulnerable witnesses. However, following the statutory provision for live link to the accused, there was no preparation of the legal field to address specific issues in relation to its use by defendants. For instance, a barrister who had used the live link for a vulnerable accused noted that she had:
…a massive problem because we couldn't get anyone from Witness Services to go and sit with [the defendant in the live link room] and operate the machinery. In the end I think it was the court usher who did it.
[B4]
The arrangements for a vulnerable witness who wishes to testify via the live link, are that a person from The Witness Service or Victim Support will sit in the live link room with them while they give their evidence. However it appears that in some cases, some such individuals are unwilling to do so for the accused:
You understand why there are security concerns and for those in custody it's perhaps
If you're in custody it's going to be extremely difficult [to give evidence by live link].
I think the practicalities aren't really there.
[B2]
The fact that the defendant is accused of a potentially serious crime, and may be in police custody, means that other arrangements need to be made for accompanying the accused in the live link room. To date, there is no official court guidance for criminal practitioners on procedures to be followed if an accused person qualifies to give evidence by live link.
Furthermore, the room from which they would give evidence is often so small that the attendance of a security officer in addition to other court personnel might be impractical. The lack of an inception period means that these practical issues are yet to be centrally resolved.
A second matter arises in relation to funding intermediaries. Intermediaries … it's not cheap. Criminal Justice Services have to survive on scraps of funding as it is. There's a huge imbalance there. So even if they want to make intermediaries available to defendants and non-defendants equally, the problem of funding will still inhibit this regardless of the status of the law.
[R4]
The fact that the provision of intermediaries to the accused did not follow the typical pattern of criminal justice reform has arguably contributed to these difficulties. The absence of an inception period, to formalise the practicalities of intermediary provision to the accused, left the issue of funding intermediaries for the accused unresolved. As a result, a messy mismatch of limited funding sources are cobbled together in an attempt to operationalise the common law provision.
A secondary consequence of the exclusion of the accused from the statutory Witness
Intermediary Service is that only non-registered intermediaries are available to the accused.
These intermediaries are thought to provide an inferior service to registered intermediaries, as they are not subject to a Code of Practice, Code of Ethics, or required to undertake
Continuing Professional Development (Ministry of Justice, 2015: 8-16 ). Again, it can be deduced that the absence of a period of 'inception' for the defendant intermediary provision has affected its organisation, this time as a result of the scheme through which intermediaries are provided. The assumption that the common law provision would be served in the same way as the statutory provision proved not to be viable. An inception period, as part of a more systematic expansion of intermediaries to the accused, would have increased the likelihood that a more appropriate system was in place for their provision in practice.
The final points to note in relation to the absence of an 'inception' period in the provision of special measures to the accused relates to the available guidance and policies. For nonaccused witnesses, reams of best evidence guidance and training materials were produced.
Furthermore, MG forms, which record the details of cases from the first police interviews through to charge require that information about witness' vulnerability and special measures preferences are recorded (see Charles, 2012) . This is all notably lacking where the accused is concerned. There are no comparable pre-court administrative processes for completion akin to the MG forms (Fairclough, 2018b) . The Inns of Court (The Advocate's Gateway) provides unofficial guidance for special measures to the accused, rather than the Home Office or Ministry of Justice. Furthermore, there is a dearth of research evaluating the uptake of special measures for the accused and how their provision ought to be facilitated.
Awareness of practitioners
A further consequence of the ad hoc way in which special measures provision for the accused has developed, and the absence of an inception period, relates to the awareness of criminal practitioners about its availability and the benefits of its use. Some of those interviewed indicated that they were not aware of the legal provision of special measures to the accused: This mirrors findings from the Youth Proceedings Advocacy Review (Wigzell et al., 2015) .
The review brings together a series of interviews and surveys undertaken with barristers, solicitor advocates and other professionals working in the criminal courts. There is no mention in the report of the statutory live link provision or the common law power for screens for the accused. In fact, one barrister is quoted saying: 'it's only very recently that a lot of advocates even appreciated that you could get special measures for defendants, so I don't think people ask for them' (Wigzell et al., 2015: 31) .
The way in which the law developed can help to explain this lack of awareness. For vulnerable non-accused witnesses, the issue of their treatment in criminal trials was (and remains) a hot political topic. As discussed, it was the subject of several wide-ranging inquiries culminating in a big piece of legislation. This was followed by a lengthy inception period (which is ongoing for s. 28 pre-recorded cross-examination), extensive guidance and training (again ongoing, Inns of Court National Training Programme 2016-2018), and several evaluation studies. It thus seems near impossible that a criminal practitioner would not be aware of the special measures provisions available to vulnerable witnesses, or how they might be of benefit.
The absence of these typical stages of reform for special measures for the accused has created a different context around their existence. Instead of a high profile Act of Parliament, the provision of special measures to the accused is complex, uncertain, and often buried in a myriad of authorities. In fact, the YJCEA itself still states that defendants are excluded from the measures contained within the Act (s. 16), despite the insertion of s. 33A for live link and s. 33BA for intermediaries. The lack of a more general statutory basis for defendant special measures, notwithstanding the common law provision, was cited by R4 in interview as likely to have a negative effect on defence counsel's 'attitudes and understanding' of what is available for vulnerable defendants. This suggests that it is the source of law-and its accessibility as a result-which is important for its success, and not just its substance.
A further strand to this argument relates to the legal profession's understanding of how particular special measures might help a vulnerable accused to give evidence. Insights from the interviews with criminal practitioners highlighted that that criminal practitioners may often frame the measures in relation to their use by witnesses and thus not see how they could be utilised for the accused (see Fairclough, 2018b: 468-470) . For instance, the live link was seen as a measure which kept a witness out of the courtroom and screens as one which hid the witness from the defendant's view. As a result, there was a notable lack of understanding relating to why a defendant would give better evidence by live link when they have already been in the courtroom, and from whom they would be screened.
I discuss these findings extensively elsewhere (see Fairclough, 2018b: 468-470 ) and so will not expand further on them here. Their relevance for the purposes of this article is to suggest that a period of 'inception' for special measures for the accused-had their provision arisen in the 'typical' way-could have ensured that the legal profession received appropriate training and guidance on the merits of special measures for the accused. Instead, the guidance and training opportunities have routinely held a prosecution witness focus (cf The Advocate's Gateway). A defendant focus in such training, as part of an inception period, could have ensured that defence practitioners frame special measures decisions with adequate knowledge and awareness of their potential benefits for vulnerable accused persons.
Conclusion
This paper explores the consequences of unenthusiastic criminal justice law reform using special measures as a case study. It is clear that the provision of special measures to nonaccused witnesses followed a more typical process of reform. Public concern grew around the treatment of vulnerable witnesses in the criminal justice system. This led to multiple inquiries, most famously resulting in the Pigot Report and Speaking up for Justice Report, which recommended a series of adaptations to the traditional way in which witnesses give evidence in court. The result of this was the enactment of a significant piece of legislation, the YJCEA. Its implementation was preceded by a period of 'inception', where the criminal justice system and those working within it were prepared for the changes that would follow.
This entire process was absent where the development of special measures for the accused was concerned. Instead, the provision of special measures to those accused of criminal offences was driven largely by the courts. The legislative provisions which do now exist for the accused were late insertions into existing Bills on wide-ranging issues, and their enactment was not followed by a period of inception to prepare for its implementation.
This paper has explored the multiple consequences of this ad hoc, piecemeal reform of special measures to the accused. The provisions for special measures to the accused come from a range of legal sources, including legislation (some of which is yet to be implemented), case law, and the courts' inherent powers. As a result, there is some uncertainty as to the legal position, due to both the malleability of the common law and the sometimes seemingly conflicting judgments which must be followed. Furthermore, the courts are naturally limited by the facts of the cases which come before them, meaning that the provision of special measures to the accused remains incomplete when compared to that which is available to their non-accused counterparts under the YJCEA.
In addition, the absence of an inception period means that the practical decisions and guidance needed to give effect to the provisions available have not been executed. This makes the accessibility of special measures more challenging for the accused. This is particularly so in relation to funding for defendant intermediaries, something which the courts are left to muddle through with no real assistance from the Government. In addition, the piecemeal way in which special measures have developed for the accused, and the lack of guidance accompanying it, means that there is a seeming lack of awareness among the legal profession as to what exactly is available and how it might be useful.
This paper argues that the ultimate consequence of all of this is that special measures are used much less frequently by the accused than they are for other witnesses under the YJCEA scheme. This paper does not proffer that the way the law has developed is the only reason for the disparate uptake. Instead it argues that the law's ad hoc development and the consequences of this as discussed are significant contributory factors in understanding how the law operates in this area of criminal justice, and thus why the respondents in this research experienced such notably disparate use of special measures in criminal trials.
The findings from this research are significant. The expansion of special measures to the accused emanated out of concerns for their ability to effectively participate in their trials as witnesses. It also arose due to equality concerns, relating to their treatment as vulnerable individuals when compared to vulnerable non-accused witnesses. In order for the provision of special measures to make any material difference to these issues we know it must actually be available and utilised in practice. They indicate that the currently disparate and uncertain legal provision of special measures, and their limited availability in practice, may routinely leave vulnerable defendants inadequately assisted to give evidence in their defence. This risks adverse consequences on the outcome of their case, compliance with equality legislation and Article 6, and the perceived legitimacy of the criminal justice system as a whole. The government's seeming indifference towards the treatment of the accused, and the resulting inaccessibility of the ad hoc legal provision of special measures to them, marks a significant failure in the congruence of the law (Fuller, 1969: 81) .
This paper concludes that a more systematic process of reform, akin to the 'typical' process seen in the development of special measures to non-accused witnesses, may have avoided many of these consequences. This is an important finding, particularly given that many other jurisdictions, such as Scotland, Northern Ireland, New Zealand and Australia are looking to us for a blueprint on how to adapt their criminal proceedings for vulnerable participants. It shows that the way the law is enacted, and the source of law, are perhaps as important as its substance to its success.
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